~ Title \iand FESOP

AU NCOPIENCE
J_' Indiana Chapter, A&AWMA

oo Fall Technical Meeting

=" _ E A/r Permitting and Compliance Strategies
- : October 7, 2004

= -—. " Jim Hauck
e Hatchett & Hauck LLP

10 West Market Street, Suite 1025
Indianapolis, IN 46204
317-464-2622  james.hauck@h2lawyers.com



R "
=

— E‘a%
Arlnltls __Cm@e-Cer. - ation? |

SPOIISI ble Officiall (usually Corporate
J er C or Plant Manager) must certify to
3 f compliance with every permit
'ément for the year
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Epiercementwill be -basgﬁlﬁ';"

S PR=compliance included'in the annual
conf] I)]JrlF certification
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ad (corporate liability)
__ ___g_’_SL }g official’s failure to properly certify
_—— (personal liability)
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MBEel Permit Condﬁow
IncJ]am_' -

SRIRANNUaI Compliance Certification [326 IAC 2-7-6(5)]

@) The e pittee shall annually submit a compllance certification
EPOIAWIIC i addresses the status of the source’s compliance with
pige LEHT Jremd conditions contained in this permit, including

err_1]~~ On limitations, standards, or work practices.
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--— fihe certifications shall cover the time period from January 1 to
e *ﬂecember 31 of the previous year, and shall be submitted in letter
~ fiorm no later than (April 15 or July 1)* of each year to:
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VieEelPermi Cond_LfFon for
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SRR ARNUEl Compliance Certification [326 IAC 2-7-6(5)]
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The submittal by the Permittee does require the
certification by the “responsible official® as defined by 326
IAC 2-7-1(34).
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that, based on information and
FF -'med after reasonable inguiry, the
tements and information in the

ment are true, accurate, and
plete
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IS Egull €c Of every permit reguirement

MU Jr ude
L€ mpllance or non-compliance

== ‘Whether compliance was continuous or
== _*__f—_-_ intermittent

v Methods used for determination
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2 "a”-fter reasonable inquiry.
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COIMES down to J_-..,

GETENSe IS tor perform and document a
:ﬂelnquwy

sponsible official should fully and personally
L] erstand the factual basis for the certification

= Gystematic approach to determining compliance
—status

Z == Especially: important for requirements with hundreds
or thousands of records per year and/or where
subordinate responsible for tracking
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| —-u at IS meant by "compliance” and
-:COH’CIHUOUS V. intermittent”



imallicomes down to
pREZ50Na bhtfﬂaw Y-

Of & _ ‘andlevery permit requirement,
Ecide:
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*=\What constitutes reasonable inquiry

————

— Szt ~ s/Includes methods used to determine compliance

~ status (must identify in report)

= ® Goes deeper to look at internal process for
employing those methods



iBallicomes down to
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ROIPEECH dna’EVERY PErMIT requirement,
decide:
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f...\ Vi at constitutes reasonable inquiry.
-fIDEM form identifies various abbreviations for

__r_ﬂf-_fi. ~ methods used:
— — RK = record keeping
- — RR = records review
— PM = parametric monitoring
— VE = visible emissions

— WP = work practice
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comes down to
5C pable‘l'ﬂﬁwry

and every permit requirement,

=== What constitutes reasonable inquiry
.-_-': e Internally, company should determine precisely
- how these (and other) methods will be carried out
— How, when, and by whom will records review be done
— How and to what degree will work practices be verified

— How will information be delivered upward to the RO
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Land every permit requirement,
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..—-Lﬁ O‘W|II be responsible for compliance and
= ~sett|ng up foundation for reasonable inquiry
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Cirand every permit requirement,
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..—-E e how to document that a reasonable
e mquw was performed
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allilcomes down to

*Reasc ab“mﬁwry

iequire corporate environmental personnel,
ttorneys

NE NG terms

SRRTotECting privileged  information

J Jetf_'_-_ 1ining with what level of uncertainty the company is
scomfortable in deciding whether inquiry is reasonable for a given
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qtnrement
== "Determlnlng what type of documentation is best suited for the
~~  situation




iREZsonable inquiry” is different for.
diferent permf[ﬁ%eqwremé'n S
SEample #1: Emission limit for a process
WitARGENRtiNUOUS monitoring

=Wh Bt isimeant by “compliance”?

UsuaIIy straightforward comparison of data from
~ continuous monitor vs. emission limitation

— What is meant by continuous or intermittent?

e Sometimes a standard may allow something less
than compliance 100% of the time.
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sREZsoNable inquiry” is dlffegﬁit-f_c;};.
cliffeireg)e permﬁaeqwreme‘n S

S emple #1: Emission limit for al process
WitifcoRTINUOUS monitoring
— J\/Jf"' 0d used to document compliance?

IFor continuous monitoring, the method used and
reported to IDEM would be recordkeeping.

o Internally, the company should consider how the
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= records are reviewed — this may be a computer-
generated report of anything outside the limits or
manual review of data.



gReasonable inquiry™is different fiof
diiierent permﬁaeqmremén S
SNExample #1: Emission limit for a process
WILIRGORLINUOLS monitoring

SWWhat constitutes a reasonable inquiry?

For al certified monitor, reasonable to rely on
== _—' monitoring data
= e Consider whether the particular computer program
e s reliable means of identifying noncompliance
' — May require company to understand program logic
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IRERSONaIe |an|ry IS differentfior.
diffieren perm1f=l19e4:|wrem S

SMExample # 1 Emission: limit for al process
Witnl €ej rtInUOUS monitoring

= W 015 responsible for compliance and setting
—up ‘the foundation for the reasonable iInquiry?

-"_ ~ e Should identify each job title necessary, from
= ~ lowest in chain of command up through RO
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sREasonable inquiry” is diffe
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SEXample #1: Emission| limit for a process
Wik CO LtanOUS monitoring

= 0\ W.to document that a reasonable Inquiry
as Performed
"_:: e Keep record of when data was reviewed?

.l-:-:_._.-_r__

8By whom?
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REBsonable inguiry” is diffeg;@‘it-f_o}
diiferent permI{!reqU|rem€n S

SEYeniple #2: Monitoring / recordkeeping
racjt ments
Shatis meant by “compliance™?

& s/Usually straightforward question of whether
—— ; ~monitering was performed or record was kept
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— f_”* - — What about electronic recordkeeping?
: ' -r-- — How to know if monitoring was done properly?

— What is meant by continuous or intermittent?

® Are gny absent records allowed? (Some permits
require literally hundreds of thousand of individual
records per year)




S Reasomnable inquiny” is different
Btfferent-penmit e
EUUIEMERLS, "
a2 VIONItOrNgl )/ recorakeeping
EgUIrements

SVIENIOE Used to document compliance?

& F0f monitoring, recordkeeping will be usu. be
= required in the permit for monitoring

-

~  — For recordkeeping requirements, a records
= review is the method to be used
e \What level of detail should the review take?

o \Will it be once per year or frequently as the year
goes by?



Reasonable inquiky” is differents
'for different j:_)ﬂ,ﬂ’l-lt —m

SHUIEMERL _—
o z,<ng e 7 2: Monitoring / recordkeeping
Egliirements
SWhat constitutes a reasonable inquiry?

Must the RO review every single record?
——— ?‘ — If not, what level is appropriate?
———

= & 7o what level of detail must the RO understand
e the monitoring requirement?
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Regsonable inquiny” is differents

'for different wit ——

S UInEINEHL
SNEemple #2: Monitoring| /. recordkeepmg

rae|l JJr~r ents

= W 0 is responsible for compliance and setting
Up the foundation for the reasonable inquiry?

= ~ e Should identify each job title necessary, from
—= ~ |owest in chain of command up through RO




REasemable inguiry” is differents
ojRdifferent:permit «—dji__ -
EGUIrEMentsis
SNEXEIPIE #25 Monltorlng / recordkeeplng

rae|l JJre ents

S OW. Jto document that a reasonable Inquiry
= was ‘performed
_., " iKeep record of when data was reviewed?

ﬁ_ _'_;-
-~ ®Bywhom?
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=Exaniple #35: General reguirements such
as the 1 ugitive dust rule

= W at J5\meant by “compliance™?

— ﬂRuIe as several compliance requirements

- —_
i

= ___, __._ ~ — Some requirements are subjective — who decides?
ﬁ’l:';-“ =
e What IS meant by continuous or intermittent?



Regsonable inquiny” is differents

'for different wit ——

S UInEINEHL | |
rmmr e #3: General reguirements such

gBRuE fugitive dust rule
SVEthiod used to document compliance?
= f_‘éry diffierent approach to documenting

L —

~—  compliance

e

-~ e Constant monitoring impractical]
e \What steps are appropriate?



REasemable inguiry” is differents
ojRdifferent:permit «—dji__ -
EWUIREMERNLSE |
SaExample; #3% General reqguirements such

S UIES ugltlve dust rule

SR 3t constitutes a reasonable INnquiry?

. Many different opinions possible on how diligently
~ a permittee must look into this requirement
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CRegsonable inquiny” is different
"'or diffeerent permit — -

=) Hiement |
rmm@ e #3: General reguirements such
aSItENUgItive dust rule

=l is responsible for compliance and setting
- up the foundation for the reasonable INquiry?
:'-'—" = Identify job titles with responsibility for identifying

:-l"‘-_-__

= potential noncompliance?

=5 Identify job title with responsibility for gathering
information for ACC purposes
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Reasonable inquiky” is differents
'for different j:_)ﬂ,ﬂ’l-lt —m

SHUIEMERL —
J _,<ng, e #35: General reqguirements such
gasrneniugitive dust rule
SHow to document that a reasonable inquiry
= was performed
_., e Keep records of reports of nhoncompliance?
ﬁ—_ e
-~ ®\What if no data available?
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IENRGHMAatioN contalned 1N this slide presentation Was
PYEPErEd for informational purposes.  This presentation
igiligntsiand illustrates certain legall information, but
tENAerMation is not intended as and should not be
sonsurUed to be legal advice. Your receipt or
tielsmission; of the information does not create an
E—alterney-client relationship and cannot substitute for
== 0btaining legal advice from an attorney licensed in your
= dtiate. You should not act on this information without
- seeking professional counsel. Although we intend to
provide up-to-date legal information, the information
contained in this presentation may not reflect the most

current legal developments.
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